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One of the deepest questions faced by any constitutional order is how to reconcile the 

possibility of a state of emergency with the ideals of democratic governance and rule of law.  

These questions were raised in a dramatic way as the effects of the Global Financial 

Crisis rippled across the world and reached the youngest of all the major central banks, the 

European Central Bank. As a direct consequence of the crisis, European banks received 

unprecedented bailouts from individual member states. As an indirect consequence, European 

states themselves saw tax revenues drop, while uncertainty over the costs of future bail-outs 

drove up borrowing costs. The Euro became caught up in the destructive vortex of a Bank-

Sovereign doom loop.  

Unprepared for such events by its legal mandate, the European Central Bank (ECB) 

experimented with a wide range of policy measures, which took it to the very limits, if not 

beyond, the confines of its legal mandate. Despite explicit prohibitions in its mandate against 

lending to member states, the ECB spent almost €220 billion on Greek, Irish, Italian, 

Portuguese and Spanish bonds. These programmes, whose permissibility was challenged but 

ultimately upheld in a 2015 ruling of the European Court of Justice (ECJ), make clear that the 

ECB has far-reaching, almost unstrained powers to act in the face of exceptional 

circumstances. When financial markets hinder its monetary policy, the ECB can do, in Mario 

Draghi’s words, “whatever it takes” to restore financial stability. 

In this article, I describe and evaluate the emergency powers of the European Central 

Bank as exercised in the 2010-2012 Eurozone crisis. The circumstances of the crisis called 

for exceptional measures, but the dust has settled and time has come to look to the future. I 
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raise two democratic objections to the ECB’s current powers. First, although the European 

Court of Justice has sanctioned the creative legal justification put forward by the ECB, the 

existing powers lack any meaningful democratic basis. Neither the ECB nor the ECJ is in any 

recognizably sense democratic. The European treaties received democratic consent in entirely 

different historical circumstances. Second, I show that the ECB faces almost no constraints 

on the use of its powers from a legal statute or checks and balances from other political 

agents. This makes the exercise of the emergency powers available to the ECB objectionably 

arbitrary.  

Both objections invoke democratic virtues which many will accept without doubt for 

normal circumstances, but will be more hesitant to apply to a state of emergency. Carl 

Schmitt and legal scholars influenced by his work argue that the exceptional needs of a state 

of emergency are simply incompatible with the ideal of the rule of law.1 Others, drawing on 

the work of Albert Venn Dicey, will argue that even in exceptional circumstances, the rule of 

law should continue to apply to executive decisions. All that is needed is for the judiciary to 

provide ex post checks and balances on the exercise of emergency powers.2 Against these 

authors, I argue for properly democratic checks and balances on emergency powers. To this 

end, I discuss the constitution of the Roman republic and explain how emergency powers can 

remain effective while also subject to democratic checks and balances.3 At least in the case of 

                                                      
1 In his Political Theology (1922/2005). Recent authors who take a roughly Schmittian line on the 

status of the rule of law in a state of exception are Gross (2003), Gross & Aolain (2006) and Posner & 

Vermeule (2003). 

2 In his Study of the Law of the Constitution (1885). More recently, Cole (2004) and Dyzenhaus 

(2005, 2006). 

3 My argument draws on Ferejohn & Pasquino (2004) See, e.g., Ackerman (2004) and Tushnet (2007) 

for other democratic approaches to the issue of emergency powers. 
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the ECB, the possibility of a state of emergency does not require suspension of the rule of 

law. 

In making these arguments, the article contributes to three debates. First, from the 

perspective of earlier debates on the state of emergency and the rule of law, the article puts 

forward a new account of how to deal with the potential conflict between the needs of a state 

of emergency and the requirement of democratic government and rule of law.4 I outline and 

defend a democratic solution for dealing with this conflict. Second, the article contributes to 

existing debates in political philosophy and elsewhere over the future of central bank 

independence after the Global Financial Crisis.5 Third, the article contributes to debates over 

the future of the European Union and its perceived democratic deficit.6  

The article is structured as follows. In section one, I explain in what sense the ECB 

has emergency powers. First, I look at the Roman constitution to explain the legal concept 

and its historical origins. I then turn to the ECB and discuss its legal mandate, sovereign bond 

purchase programmes, and the Gauweiler court case in which the legality of the programme 

was challenged before the European Court of Justice, but ultimately upheld. I introduce the 

                                                      
4 The Bush administration’s “war against terrorism” motivated detailed philosophical debates on the 

scope of executive powers in state of emergency, see Scheuerman (2006) and Ramraj (2008) for 

overviews.  

5 Buiter (2014), Borio (2014), Balls et al (2016), Claveau, Dietsch & Fontan (2016), and Best (2016).  

6 Recent contributions on the Eurozone crisis and the constitutional basis for EU emergency measures 

are Joerges (2014), Tuori & Tuori (2014), Kilpatrick (2015), White (2015), Kreuder-Sonnen (2016). 

A special issue of the European Journal for Political Theory on Normative dimensions of the 

European crisis provides an overview of recent philosophical contributions on the future of the EU 

(see Ronzoni & Viehoff 2017). 
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concept of a financial state of emergency to explain in what sense the Gauweiler ruling 

makes clear that the ECB has emergency powers. 

In section two, I turn to a normative evaluation of the ECB’s emergency powers and 

raise two objections. First, the ECB lacks a clear democratic mandate for exercising its 

emergency powers. Second, due to clear legal provisions and its status as an independent 

institution, the emergency powers can be exercised in a way that is arbitrary.  

In section three, I evaluate three alternative solutions to the democratic deficit created 

by the ECB’s emergency powers and argue for democratic reform. The first proposal is to 

revise the ECB’s legal mandate to enumerate emergency measures to be taken in a sovereign 

debt crisis. The second is an expanded role of the European Court of Justice in the judicial 

review of emergency powers. I argue for a third option, which is to introduce a more 

prominent role for the EU legislature in the emergency powers procedure. This option, so I 

argue, is best suited to address existing objections regarding democratic legitimacy and 

arbitrariness of the ECB’s emergency powers. 

 

1. The ECB’s emergency powers in the 2010-2012 Eurozone crisis 

In this section, I argue that the extensive competences of the ECB in a financial crisis are 

emergency powers. To this aim, I first explain the legal concept of an emergency power by 

tracing its origin to Roman law (Section 1.1). I then turn to the ECB to describe its legal 

mandate (Section 1.2) and the events that led the ECB to initiate its sovereign bond purchase 

programmes (Section 1.3). In section 1.4 I discuss the final ruling of the European Court of 

Justice on the Gauweiler court case, in which the legal permissibility of the programme was 

challenged. I conclude by explaining how the ECJ ruling assigns a wide range of emergency 

powers to the ECB in the event of severe disruption of Eurozone financial markets (Section 

1.5).  
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1.1 What are emergency powers? 

The Roman constitution contained an elaborate system of checks and balances, which divided 

political powers between two consuls, ten tribunes, a senate and a popular assembly.7 The 

legal system protected citizens from prosecution without trial. The constitution contained 

emergency powers to side-step these checks and balances in the event of a crisis. In 

exceptional circumstances, the Roman senate could direct the consuls to appoint a dictator for 

a period of up to six months. During that period, the dictator could suspend a right of appeal 

for serious sentences and use military force in a way he saw fit, which would not be permitted 

in normal times. After his term ended, the dictator was immune from legal prosecution, but 

was subject to informal evaluation for the virtues that he had displayed during the emergency 

(Wilde 2012).  

As emphasized by Ferejohn and Pasquino (2004), the aim of the Roman state of 

emergency was conservative, in that the dictator was meant to use his powers only to protect 

and restore the constitutional order. The dictator was not permitted to make changes to 

existing law and was expected to resign after the emergency. Moreover, the dictator would be 

subject to criticism for extending the state of emergency or making use of more extensive 

powers than strictly required. The exercise of emergency powers, then, was only justified as 

required to protect the constitutional order itself. 

I will use the Roman concept of emergency powers to denote legal competences of a 

political agent that have two defining features. First, the political agent is prohibited from 

exercising these powers outside a narrowly defined state of emergency. In the case of the 

                                                      
7 This section draws on the historical discussion of Lintott (1999, 105-107), Ferejohn & Pasquino 

(2004, 211-213) and Wilde (2012).  
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Romans, the exceptional powers of the dictator conflicted with the constitution’s checks and 

balances, especially concerning the use of military powers, and the demands of due process. 

Emergency powers allow political agent to move beyond the rule of law as it applies in 

normal circumstances. Second, even in a state of emergency, the use of emergency powers is 

only permissible to protect the constitutional order that is the basis for its political power. In 

the case of the Romans, the dictator would use his powers to protect the constitutional order 

and resign when that threat subsided. The use of emergency powers is limited to doing 

whatever, but not more than, events require.  

An attractive feature of the Roman constitution is that emergency powers were not 

held by one single agent, but distributed over the different Roman political agents. I will 

distinguish four independent legal roles in the procedure for the state of emergency.8 First, 

the powers of the dictator are defined in the constitution. I will refer to this as the power-

defining role. Second, the constitution assigns the power to call the state of emergency to the 

senate, whereas the consuls appoint the dictator. I will refer to these roles as power-enabling. 

Third, the dictator has the role of deciding what to do so as to address the state of emergency. 

To this aim, an individual was appointed entirely outside the existing political institutions. I 

will refer to the role of actually deciding what to do in a state of emergency as the power-

exercising role. Finally, neither the senate, the consul nor courts were able to end the state of 

emergency or punish the dictator for his actions during the state of emergency. It was left to 

the wider public to evaluate the decisions made by the dictator. I will refer to this role as the 

power-evaluating role.  

The distribution of powers over different political agents is important for evaluating 

the emergency powers of the ECB. First, this will illustrate the comparative lack of checks 

                                                      
8 Ferejohn & Pasquino (2004) draw on the Roman constitution to propose a similar typology (230f).  
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and balances on the existing emergency powers of the ECB. Second, the Roman model will 

be important for reflecting on the procedures for emergency powers. 

1.2 The legal mandate of the ECB 

To explain in what sense the ECB has emergency powers, I will now explain the legal 

mandate that is the basis of its legitimacy.  

The European Central Bank, like all European institutions, is the product of the 

intergovernmental European treaties. The Treaty on the Functioning of the European Union 

(TFEU) contain the provision that govern the ECB. 9 It creates an independent central bank, 

whose primary role is to provide liquidity to the financial sector and to ‘maintain price 

stability’ (TFEU 127) through its monetary policy. To guarantee that the ECB would be able 

to pursue this mandate independently, the Treaty prohibits EU political institutions from 

influencing its operations and prohibits the ECB from taking instruction from them (TFEU 

130).  

The Treaty assigns a narrowly defined role as Lender of Last Resort to the ECB. As a 

Lender of Last Resort, a central bank lends to governments, financial and non-financial 

institutions who are illiquid, in that they are temporarily short of means of payment, but not 

insolvent.10 An economic agent is insolvent if it cannot meet its outstanding payment 

obligations with its assets and expected future revenues. Lending to an insolvent institution, 

so the traditional argument, merely covers up an unavoidable bankruptcy in the absence of 

direct cash transfers. For this reason, Article 18 of the Statutes requires that the ECB only 

provides credit in exchange for adequate collateral.  

                                                      
9 Articles 127 to 133 and the ESCB and ECB Statutes annexed to it. 

10 Bordo 1990 for a historical discussion of the term.  
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Complementing this more traditional provision, the Treaty also introduces constraints 

that are specific to the unique circumstances of the European Economic and Monetary Union 

(EMU). A defining feature of the EMU is its asymmetric two-pillar structure.11 Within the 

EMU, monetary policy is set at the level of the Union by the ECB, whereas the formulation 

of economic policy remains primarily a competence of the individual member states. The 

treaties leave responsibility for the solvency of both individual member states and their 

domestic banking sector to national governments. To this end, the European institution are 

explicitly banned from supporting the public expenditures of the member states. Article 123 

of the Treaty bars the ECB from lending to Eurozone governments. Complementing article 

123, article 125 prohibits member states from lending to each other. It is in particular these 

latter provisions that set the stage for the Eurozone crisis. 

 

1.3 The ECB in the Eurozone crisis 

The 2007-2008 Global Financial Crisis led to dramatic problems for the European banking 

sector. For banks to survive the crisis, it became clear, some form of public bailout would be 

required.  

In the early years of the crisis, European member states essentially dealt with Global 

Financial Crisis individually. Between 2008 and 2014, European governments acquired bad 

assets from their domestic banking sector for a value of 5.3% of GDP and made direct fiscal 

transfers for another 2.1% of GDP.12 Expenditures differed considerably, with Ireland alone 

spending 25% of its GDP on bailouts.13 Compounding these direct costs, the indirect costs of 

financial market conditions and the economic downturn were much larger. The average 

                                                      
11 For a discussion, see Amtenbrink & de Haan (2003) and Tuori & Tuori (2014, 30f). 

12 ECB 2015. 

13 Idem. 
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Eurozone debt-to-GDP level rose from 65% of GDP in early 2008 to 92% at the end of 

2014.14 In countries such as Ireland and Spain, the public debt doubled in a two-year period.15  

 In early 2010, the Eurozone crisis entered a second phase when the problems of the 

domestic banking sectors gave rise to doubts about the solvency of individual member states. 

At this point, domestic banking sectors and sovereigns entered into what has been described 

as a Bank-Sovereign “doom loop”.16 The doom loop is a self-enforcing negative spiral 

between sovereign bonds issued by individual member states (as opposed to bonds issued by 

commercial bodies) and their domestic banking sector. 

To explain the financial market dynamic behind the doom loop, I will briefly discuss 

the determinants of bond pricing. A bond is a claim to payment in the future. These payments 

consist of the interest (or “coupon”) paid regularly to the bond holder, and the sum of money 

that is repaid at maturity (the “principal”). Because repayment takes place only in the future, 

the value of a bond is merely theoretical until then. The theoretical value of a bond is the sum 

of the present value of all expected future coupon payments plus the present value of the 

principal at maturity. Insolvency risk reduces the present value of these future payments. 

Consequently, a rise in insolvency risk reduces the theoretical value of bonds that have 

already been issued. Market prices tend to approximate theoretical values, so that a rise in 

perceived solvency risk reduces the market value of sovereign bonds.17  

Sovereign bonds are owned by banks as part of their capital buffers. The value of 

sovereign bonds is therefore important for the solvency of the banking sector. Perceived 

increases in sovereign default risk lower the value of sovereign bonds, thereby reducing the 

                                                      
14 Idem. 

15 Idem. 

16 The concept was introduced by Allesandri & Haldane (2009). 

17 For an overview of the theory of bond pricing, see Brealey, Myers, & Marcus (2002). 
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solvency of the banking sector. Thus, doubts about the solvency of member states reduced the 

solvency of their domestic banking sector.  

Doubt about the solvency of the banking sector, in turn, increases the perceived 

solvency risk of sovereigns. In the event of a large-scale default of its banking sector it is 

unlikely that a state can repay its bond holders. Therefore, doubts about the solvency of the 

domestic banking sector, also reduces the credibility of states. This increases the interest rates 

that states pay in sovereign bond markets up to a point where these interest rates themselves 

become a threat to the solvency of the state. The banking sector and the state get locked into a 

self-enforcing negative spiral, which can drive both into bankruptcy.  

A bank-sovereign doom loop is rare in developed countries because states that borrow 

money in their own currency can always repay their bondholders. They merely need to order 

their central bank to print the money for them. As explained in section 1.1, this was not a 

permissible course of action within the existing legal framework of the European treaties, 

which both prohibits states from instructing the ECB and prohibits the ECB from lending to 

member states.  

Despite these legal obstacles, the ECB did eventually, albeit initially reluctantly, 

intervene in bond markets.18 From May 2010 onwards, the ECB started buying Greek, 

Portuguese, and Irish bonds as part of its “Security Markets Program” (SMP). In 2011, this 

program was extended to Spanish and Italian bonds, leading ECB executive board member 

Jürgen Stark to resign in protest. At the end of the program in February 2012, the ECB had 

spent €66 billion on Greek, Portuguese and Irish bonds, €99 billion on Italian bonds and 

€43.7 billion on Spanish bonds.19 In the spring of 2012, the crisis led the ECB to replace its 

                                                      
18 For more detailed discussions of the role of the ECB in the Eurozone crisis, see Panico & Purificato 

(2013), Tuori & Tuori (2014), Sandbu (2015), and Wallace (2015). 

19 Wallace (2015, 180). Bond purchases had totalled almost €220 billion earlier in 2012. 
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SMP program with a new program called “Outright Monetary Transactions” (OMT), which 

was explicitly announced as unlimited with respect to the volumes of bonds that the ECB 

would buy to stabilize bond markets. Around the time of the OMT program, ECB president 

Mario Draghi put the efforts of the ECB in the context of a wider aim, namely that of saving 

the Euro. As he famously put it: 

we think the euro is irreversible. And it’s not an empty word now, because I preceded 

saying exactly what actions have been made, are being made to make it irreversible. 

But there is another message I want to tell you. Within our mandate, the ECB is ready 

to do whatever it takes to preserve the euro. And believe me, it will be enough20  

After this announcement, sovereign bond markets rapidly stabilized, thereby ending this 

phase of the crisis. 

 

1.4 The OMT before the European Court of Justice 

Due to the Treaty’s article 123 prohibition of monetary financing, the legal permissibility of 

the SMP and OMT programmes was hotly contested. In this section, I discuss the high-profile 

Gauweiler court case on this issue to explain in what sense the programmes are an exercise of 

emergency powers.  

The European treaties leaves extensive discretion to the ECB in interpreting its 

mandate, but also leaves a role to the European Court of Justice in reviewing the legality of 

ECB operations.21 The legality of the OMT programme was first challenged in the German 

constitutional court in Karlsruhe, which in February 2014 referred the case to the European 

Court of Justice.22 The litigants made a range of objections to the OMT programme. I focus 

                                                      
20 ECB 2012 

21 Article? 

22 BvR 2728/13; ECJ Case C-62/14. 
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on the claim that the OMT programme was not part of the competences assigned to the ECB 

by the Treaty.  

 In its defence to the Karlsruhe court, the ECB argued that the OMT programme fell 

within its mandate for price stability for two reasons. First, the Eurozone crisis interfered with 

the implementation of the ECB’s monetary policy. Monetary policy is implemented by 

setting interest rates in short-term money markets. Short-term money markets then “transmit” 

these interest rates to long-term capital markets, which in turn influence the real economy and 

price levels. According to the ECB, the Eurozone crisis disrupted the transmission 

mechanism of monetary policy. Second, the break-up of the Euro as a whole would also, 

quite obviously hinder the ECB from maintaining a stable price level within the Eurozone. 

For these reasons, so the ECB argued, the OMT programme should be seen as part of the 

implementation of its monetary policy. 

The ECB’s justification of the OMT programme was, in outline, accepted by the ECJ 

in its final ruling of 2015. The court agreed that the transmission mechanism is an essential 

precondition for the ECB to implement its monetary policy. Therefore, the OMT programme 

is indeed part of its monetary policy mandate (ECJ Case C-62/14, 32-45). But, as part of its 

ruling, the ECJ also underlines the limitations of its own role in reviewing decision by the 

ECB. The ECJ does not take a stance on whether the OMT programme was proportional. The 

principle of proportionality (TEU, 5(4)) requires that European institution do not go beyond 

what is required to realise the objective laid oud in the Treaty. The ECJ leaves the decision on 

whether the OMT is proportionate, barring obvious inadequacy, to the ECB itself. In the 

word of the ruling:  

it does not appear that that analysis of the economic situation of the euro area […] is 

vitiated by a manifest error of assessment. […] the fact that that reasoned analysis has 

been subject to challenge does not, in itself, suffice to call that conclusion into 
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question, since, given that questions of monetary policy are usually of a controversial 

nature and in view of the ESCB’s broad discretion, nothing more can be required of 

the ESCB apart from that it use its economic expertise and the necessary technical 

means at its disposal to carry out that analysis with all care and accuracy.23  

It is then, for the ECJ, up to the ECB itself to decide what measures are proportionate.  

 

1.5 What are the ECB’s emergency powers?  

As explained in section 1.1, emergency powers are competences of a political agent that it is 

(i) only allowed to exercise in a crisis and  must be used to (ii) protect the constitutional order 

which the political agent is part of. In this section, I argue that the current Treaty assigns 

emergency powers to the ECB. 24  

Even if, in contrast to Roman law, there are no explicit emergency power provisions 

in the European treaties, the ruling of the ECJ makes clear that article 127 does grant such 

powers to the ECB. The emergency powers become available when financial market events 

make it impossible for the central bank to pursue its monetary policy mandate. When the 

ECB can no longer achieve price stability through its financial market transactions, the scope 

for permissible operations changes dramatically. A financial crisis is one possible trigger, but 

it can take the form of any severe disruption of Eurozone financial markets that undermines 

the transmission mechanism or the future of the single currency. I will refer to any 

                                                      
23 ECJ Case C-62/14, 74-75 

24 See supra note 6 for authors who discuss the Eurozone crisis from a perspective of emergency 

powers.  
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circumstance that requires the ECB to act so as to restore its very ability to pursue monetary 

policy as a financial state of emergency.25  

In normal circumstances, the ECB already has considerable discretion. Many of the 

ECB’s unconventional measures should not be understood as an exercise of emergency 

powers in the sense at issue here. Consider the ECB’s Asset-Purchase Programme (APP), 

also known as Quantitative Easing or “QE”. Despite the impact and the novelty of these 

tools, the goal that the QE programme pursues as well as the instruments used are clearly 

within its mandate even in normal circumstances. The ECB pursues QE as part of its mandate 

for maintaining price stability, which its Statutes permit it to do by trading in any “claims and 

marketable instruments, whether in euro or other currencies” it sees fit.26 Moreover, QE is not 

in any meaningful sense conservative. It does not serve to restore the existing order from an 

external threat. It is merely an operation that is licensed by that order and part of how it is 

supposed to function. In this sense, QE does not constitute an emergency power, but merely 

the exercise of the ECB’s monetary policy function in more demanding economic 

circumstances.  

The OMT programme does constitute an emergency power in the relevant sense. 

First, lending to sovereigns would not be legally permissible for the ECB outside a financial 

state of emergency. In normal circumstances, the ECB could not argue that its mandate for 

price stability requires it to lend to sovereigns. Accordingly, such operations would not be 

part of its competences. Moreover, under article 123, the ECB is prohibited from using its 

credit and deposit facilities to support the public finances of individual member states. In its 

ruling, the ECJ explicitly states that it would normally not be permissible for the ECB to use 

                                                      
25 On the wider topic of an economic emergency, see Scheuerman (1999), Meyler (2006) and Posner 

& Vermuele (2011).  

26 ECB Statutes 18. 
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loans to support the fiscal policies of member states. It is only in the context of a financial 

state of emergency that the law assigns these powers to the ECB and they can only be used to 

restore the prior institutional order.  

Second, the ECB’s powers are also conservative in that they are to be used to end the 

financial state of emergency. The ECB is only permitted to perform financial market 

operations like the OMT programme with the aim of restoring its ability to pursue monetary 

policy. The use of its credit and deposit facilities with any aim other than directly or indirectly 

securing the stability of the currency would, in light of the ECJ ruling at least, be illegal.  

In claiming that the ECB has emergency powers, I do not want to claim that the ECB 

is entitled to do whatever it takes to address a crisis. Where individual safety, or even the 

very existence of the state is threatened, emergency powers raise deep moral questions. 

Consider Walzer (2006, 251f) and his claim that in a supreme emergency, such as war in 

which the very existence of civilization is under threat, moral constraint on the exercise of 

military force no longer apply. The normative question that such extreme circumstances raise 

is whether it can ever be morally permissible to act against the fundamental rights of 

individuals. The sense of emergency powers at issue here is procedural, in that it raises the 

question whether the suspension of existing legal procedures fits with the ideals of 

democratic governance and rule of law. This is the issue to which I now turn.  

 

2. A normative evaluation of the ECB’s emergency powers 

I now turn to the normative evaluation of the emergency powers of the ECB. As explained in 

section one, the ECB was designed to serve as an independent institution with a narrow price 

stability mandate. The events of the crisis have forced the ECB into the role of Lender of Last 

Resort to governments. As I will argue, as an institution that was never intended to pursue a 

policy like OMT, the ECB has neither a democratic mandate, nor adequate political 
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procedures. First, as I argue in section 2.1, these emergency powers have not been conferred 

on the ECB through a democratic process. So far at least, it is something decided between the 

ECB and the ECJ. Second, as I argue in section 2.2, their exercise is to a considerable degree 

arbitrary in that the ECB has extensive discretion over both the goals that it pursues and the 

instruments it uses. It also faces no checks and balances in the form of effective constraints 

from other national or European level institutions. I will not try to ground these objections in 

deeper moral or political values. Rather, I take these objections to invoke widely accepted 

normative criteria for evaluating political procedures. Democratic procedures are an 

important component of both more instrumentalist accounts of political legitimacy as well as 

contributing to ideals of political equality and popular sovereignty.27  

 

2.1 The absence of a democratic mandate for the ECB’s emergency powers 

The exercise of political power has democratic legitimacy, in the sense at issue here, if the 

power is assigned to a political agent by consent from citizens or their elected representatives. 

This consent should have both a prospective dimension in that it requires authorization from 

citizens to exercise political power. It should also involve a retrospective dimension in that 

citizens can hold those who exercise power to account. I will assume here that elections have 

a crucial role in providing political agents with democratic legitimacy.  

As an institution led by unelected officials, the democratic legitimacy of the ECB’s 

monetary policy operations derives primarily from the European treaties. 28 In their decision 

                                                      
27 For an argument in favour of the former, see Arneson (2003). For the latter, see Christiano (1996) 

and Richardson (2002). 

28 On democratic legitimacy and the EU, see, e.g.,Weiler, Haltern & Mayer (1996), Majone (1998), 

Moravcsik (2002). For an overview, see Føllesdal (2006). The claim that a treaty is required to confer 
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to join the Euro and ratify the European treaties, the member states delegated the power over 

monetary policy to the ECB. Because the Treaty on the Functioning of the European Union 

was ratified by the elected governments of the member states, it can confer democratic 

legitimacy on at least some operations of the ECB. 

The emergency powers of the ECB are not explicitly mentioned in the Treaty as 

ratified by the member states, but derive from an act of interpretation on the side of the ECB. 

As discussed in section 1.1, the European treaties sought to establish an independent central 

bank with a narrow mandate for the pursuit of price stability. The treaties do not contain any 

passages that could be interpreted as assigning emergency powers to the ECB. In general, the 

ECB did not receive any legal competence for non-monetary economic policy issues, which 

are to remain a national competence.  

Because there is no explicit mention of these powers in the treaties, the mere act of 

ratification does not establish that elected governments consented to the exercise of 

emergency powers by the ECB. Although the ECJ has ruled that the exercise of emergency 

powers by the ECB is permitted by the treaties, it is perfectly possible to take a different view 

on that interpretation. In the interpretation of the mandate prevalent before the crisis, the legal 

mandate was thought to place narrow constraints on both the goals and the instruments of 

monetary policy. As the ECB itself explains in one of its pre-crisis publications: 

Competency for monetary policy is transferred within the limits and the conditions of 

a mandate which clearly defines the objective of monetary policy and thus limits the 

amount of legally permitted discretion that the decision-making bodies of the ECB 

can use in conducting monetary policy. (Scheller 2006, 127) 

                                                      
democratic legitimacy on EU competences is accepted by all these different authors. They disagree 

over whether a treaty is sufficient for democratic legitimacy, but I only rely on the weaker claim here.  



 18  
 

In ratifying the treaties, the member states at best unknowingly agreed to the ECB’s 

emergency powers, but they did not in any meaningful sense consent to them.  

The ECB’s emergency powers, then, do not derive democratic legitimacy from the 

treaty as consented to by the member states. Rather, they are based on the treaty as 

understood in the creative interpretation of the ECB and sanctioned by the European Court of 

Justice. But neither of these institutions is in any recognizable sense democratic. In this sense, 

the European treaties only provides the ECB with democratic legitimation for its 

conventional monetary policy operations, but not for its emergency powers.  

 The absence of explicit consent at the time of ratifying the treaties does not preclude 

that later decisions and statements of governments provide some form of democratic 

legitimacy. A treaty is never an immutable legal text, as the member states knew when they 

signed it, in that it was subject to interpretation by the ECB and review by the ECJ. 

Accordingly, it could be argued that the absence of protest from the member states implies a 

form of implicit consent. On this view, the fact that governments have not sought to stop the 

ECB is sufficient to confer democratic legitimacy on its emergency powers.  

I have three reasons to deny that later decisions and statements of governments 

provide the emergency powers of the ECB with democratic legitimacy. First, the mere fact 

that governments have not revised the treaties does not mean that they support their current 

interpretation. Revision of the European treaties is a long and painful process. In the current 

composition of the EU, ratification requires consent from 69 distinct political bodies. The 

Lisbon procedure involved three queens (Denmark, the Netherlands, the UK), two kings 

(Belgium, Spain), and a duke (Luxemburg). Second, member states have clearly objected to 

both the OMT programme and other emergency measures of the ECB. The Greek Syriza 

government is the most obvious example, but in the past years all governments that were 

subject to emergency measures have expressed their discontent over the expanded powers of 



 19  
 

the ECB in some form or another. The extent of disagreement has been limited by what is a 

crucial third consideration. Member states received emergency support are vulnerable and 

therefore not in a good position to object to the exercise of these powers. It is therefore not 

clear that the absence of dissent is a clear sign of consent, or mere grudging acceptance.  

For the treaties in their current from to provide a democratic mandate for the ECB’s 

emergency powers, a formal decision to endorse these powers is required. Preferably, that 

decision would take the form of an explicit mandate in the treaties. This raises the question 

whether the member states should be willing to retain the ECB’s emergency powers or 

whether the experience of the crisis should lead us to rethink the existing legal mandate. I 

now turn to reasons to modify the ECB’s current emergency powers. 

 

2.2 The arbitrariness of the ECB’s emergency powers 

The existing legal literature on emergency powers revolves in part around the question to 

what extent and by what means it is possible to limit arbitrary exercise of power.29 The state 

of emergency allows the sovereign to diverge from the rule of law as it applies in normal 

circumstances. This creates the risk that political agents act entirely as they see fit. As I will 

argue here, although the emergency powers of the ECB are in a legal sense not outside the 

law, their exercise nonetheless has a high degree of arbitrariness. I first explain what I mean 

by arbitrariness (2.1.1) and then explain that ECB’s emergency powers are arbitrary in that 

they are or not constrained in either goals or instruments (2.2.2) or subject to effective checks 

and balances (2.2.3). 

 

                                                      
29 See, e.g., Dyzenhaus (2006, 2), Ackerman (2004, 1066) and Cole (2004, 1785).  
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2.2.1 Arbitrariness 

Exercise of power is, following Frank Lovett, arbitrary if it is not “not reliably constrained by 

effective rules, procedures, or goals that are common knowledge to all persons or groups 

concerned” (Lovett 2009, 139).30 Rules act as reliable constraints if conditions are in place to 

ensure that they are observed by the political agent. But effective rules are only one way in 

which the exercise of powers can be non-arbitrary. Constraints can also take the form of 

procedures in which other political agents are involved or setting a clear goal that the agent is 

to pursue. What is decisive is that the constraints are reliable in the sense that it is not just up 

to the agent to decide what to do. In this regard, non-arbitrariness requires either substantive 

constraints in the form of a legal statute or checks and balances from other political agents, 

or, most likely, a combination of both. For the constraints to be public knowledge, the 

exercise of power must be in accordance with rules agreed on within the political community 

and through the procedures that govern the exercise of power within that community. In 

emphasizing the procedural aspects of non-arbitrariness, Lovett (2009) does not invoke any 

substantive constraints on the exercise of power in terms of the interests of those affected by 

the decisions or their political beliefs.31 I will follow Lovett’s definition of arbitrariness here. 

In practice, the demand of non-arbitrariness requires that political agents should either 

face effective legal rules which are enforced by courts. Alternatively, other political agents 

must hold decision-makers to account. Where rules are less strict, there need to be more 

checks and balances. Conversely, where rules and goals are clear and unambiguous, as 

central banks tend to claim with regard to their monetary policy mandate, checks and 

                                                      
30 Frank Lovett proposes his concept of arbitrariness in the context of what is known as a neo-

Republican conception of liberty. My argument merely assumes that arbitrariness is an objectionable 

feature of political procedures, which I take to be very widely accepted.  

31 In contrast to, for example, Pettit (1997) and Richardson (2002). 
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balances can be less stringent.32 Political power is arbitrary if it is neither constrained by rules 

nor by effective checks and balances.  

   

2.2.2 Limited constraints on emergency powers 

The ECB faces almost no constraints on its emergency powers in the form of rules that define 

the state of emergency or permissible means to address it. In this sense, the emergency 

powers of the ECB fit Dyzenhaus’ concept of a legal grey hole. A legal grey hole is “a legal 

space in which there are some legal constraints on executive action – it is not a lawless void – 

but the constraints are so insubstantial that they pretty well permit government to do as it 

pleases.” (2006, 42).  

First, the range of events that can be interpreted as a financial state of emergency is 

potentially very large. In light of the ECB’s justification of OMT, it is sufficient that 

circumstances are such that the transmission of monetary policy is hindered in a way that 

precludes maintaining price stability. This argument easily extended to a wide range of 

events. Consider first other financial markets that have a crucial role in the implementation of 

monetary policy. Disturbance of short-term money market and longer-term capital markets 

disrupts the transmission mechanisms and thereby provides the ECB with a license to 

intervene. Moreover, while the justification of the ECB invokes a disruption of the 

transmission mechanism, there are many other ways in which one could connect the price 

stability mandate to emergency measures. Consider a situation in which Eurozone financial 

markets are disrupted by a balance of payment crisis of one of the member states. That 

situation too could count as a financial state of emergency. 

                                                      
32 As an example of latter, Lovett explicitly invokes the monetary policy mandate of the Federal 

Reserve. See Conti-Brown (2016) for an account of how extensive its discretion actually is.  
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Second, the range of means available to the ECB in overcoming the state of 

emergency is almost unconstrained. The ECB Statutes prescribe that it should pursue price 

stability by trading assets in financial markets or providing loans to credit institutions and 

other financial market participants.33 Although this could be taken to place some limits on 

permissible emergency operations, article 20 permits a two-third majority of the Governing 

Council to “decide upon the use of such other operational methods of monetary control as it 

sees fit”. Moreover, even article 18 does not obstruct the ECB from directly intervening in 

the real economy. Indeed, the ECB has vacillated on the question whether direct cash 

handouts (or “helicopter money”) fall within its legal mandate.  

The emergency powers of the ECB do not just consist in the financial market 

operations themselves, but also in the conditions that attach to them. In 2011, the ECB sent 

letters to the Italian and Spanish governments with suggestions for detailed economic 

reforms. In the case of Italy, the SMP programme was briefly halted and only continued after 

president Berlusconi had resigned and transferred power to the unelected Mario Monti.34 

These informal means of political power are also part of the instruments available to the ECB 

in dealing with emergencies.  

 

2.2.3 No checks and balances 

In the absence of substantive legal constraints, it is still possible that the emergency powers 

of the ECB are not used arbitrarily. This would be the case if they are subject to sufficient 

constitutional checks and balances. In creating checks and balances, so James Madison in The 

Federalist No. 51, “the interior structure of government” is designed so that “its several 

                                                      
33 ECB Statutes, article 18. 

34 See Sandbu (2015, 130f). 
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constituent parts may, by their mutual relations, be the means of keeping each other in their 

proper places” (2003, 251). Political powers are subject to checks and balances if other 

political agents are able effectively to sanction and prohibit actions by that agent. In the 

absence of a European demos, checks and balances have a crucial role in preventing arbitrary 

exercise of power by European institutions.35  

 An influential current in thinking about emergency powers holds that the very idea of 

emergency powers is antithetical to any effective constrains by the rule of law.36 In 

formulating this worry, these authors explicitly draw on the works of the German 

constitutional lawyer Carl Schmitt. Even if the law prescribes what to do, the circumstances 

of a state of emergency, or in Schmitt’s vocabulary the “state of exception”, is incompatible 

with effective constraints on political power. While I do not want to reject Schmittian worries 

entirely, I do not think that the state of emergency precludes the existence of checks and 

balances. I will therefore first explain in what sense emergency powers can be subject to 

checks and balances. I then argue that these are currently lacking for the emergency powers 

of the ECB. 

To see that emergency powers can be subject to check and balances, consider again 

briefly the Roman model. As explained in section 2.1, the procedure for the exercise of 

emergency powers assigns different roles to different political agents. The power-defining 

role goes to the constitution, the power-enabling role goes to the senate and the consuls, the 

power-exercising role goes to the dictator and, finally, the power evaluating role goes to the 

wider public. It is, accordingly, very well possible to make emergency powers subject to at 

                                                      
35 See for example, Moravcsik (2002, 605), Curtin (2009, 48f), and Piattoni (2015, 246f). 

36 See supra note 1. 
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least some checks and balances, even if their exercise remains in the hands of one political 

agent.  

In contrast to the Roman constitution, the ECB is the decisive actor in all four roles 

involved in the exercise of its emergency powers. First, concerning the power-defining role, 

while the mandate is assigned to the ECB, it has extensive freedom in how to interpret it. In 

this context, it is again important to remember the reluctance of the ECJ to review emergency 

measures. As discussed in section 1.4, decisions on proportionality are left to the ECB as long 

as it does not make “a manifest error of assessment”. This means, second, that the ECB is 

also free to decide how to exercise its emergency powers. Third, it is up to the ECB to decide 

in what circumstances it can move beyond its normal monetary policy brief. Finally, there is 

currently no adequate procedure to evaluate the exercise of political power by the ECB. The 

ECJ does not judge proportionality and, while the ECB is accountable to the European 

Parliament, this does not involve, as was also the case under Roman law, any means of 

formal sanctioning.  

Thus, while the example of Roman law shows that it is quite possible to make 

emergency powers subject to checks and balances, these are currently lacking in the case of 

the ECB. 

  

3. Democratizing the ECB’s emergency powers 

The objections raised in section three concern procedural qualities of the ECB’s emergency 

powers. The ideals of democratic legitimacy and non-arbitrariness are things that many 

would accept without question for political decisions in normal times, but be more hesitant to 

endorse for exceptional circumstances. In this section, I will investigate whether an 

alternative is available to the status quo that does not undermine the ability of the ECB to 

respond in a sufficiently flexible way to a financial state of emergency. To this end, I discuss 
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and evaluate three proposals for limiting the undemocratic and arbitrary exercise of the 

ECB’s emergency powers. The options are: First, revision of the existing legal mandate to 

define and constrain the permissible use of emergency powers (Section 3.1). Second, 

extending the role of the European Court of Justice in evaluating the use of the emergency 

powers (Section 3.2). I argue for a third option, which is to give a crucial role to the European 

legislature (Section 3.3). Table 1 provides an overview of the status quo and its alternatives. 

 

Table 1. Overview Political Procedure for the Exercise of Emergency Powers (EL: 

European Legislature) 
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quo 
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review 
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The public ECB/ 
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ECB/ 

ECJ 

ECJ The public The public 
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3.1 Revision of the mandate 

The most straightforward way to address the issue of democratic legitimacy is to revise the 

European treaties to explicitly sanction the ECB’s existing emergency powers. For example, 

a provision could be added to the mandate which stipulates that in the event of (severe) 

disruption of financial markets, the governing council can decide on the use of such other 

operational methods of market stabilization as it sees fit. I will refer to such a clause as a 

sanctioning clause in that it would leave the current emergency powers of the ECB as they 

are and merely provide a more explicit legal mandate for exercising these powers.  

A sanctioning clause would only partially address the worry of democratic legitimacy 

and do very little to address the arbitrariness objection. A sanctioning clause would leave the 

rules, procedure and goals that constrain the ECB’s emergency powers exactly as they are. In 

this sense, the emergency powers clause would remain a legal grey hole. Democratic consent 

to the existence of a legal grey hole is not the same as democratic consent to any particular 

exercise of power made possible by that grey hole. The exercise of emergency powers by the 

ECB is currently arbitrary in the sense that they are not reliably constrained by effective 

rules, procedures, or goals. A legal grey hole would also leave this situation as it is.  

A revision of the mandate would therefore need to go beyond mere sanctioning. The 

required revisions would need to reliably constrain the powers exercised by the ECB and the 

goals that it can permissibly pursue. I will refer to such constraints as an authorization clause. 

An authorization clause enumerates different states of emergency, instruments to use in these 

circumstances and goals to pursue. If the authorization clause is sufficiently stringent, it will 

limit the extent to which the exercise of powers by the ECB is arbitrary. It will bind the 

exercise of power through proving more clear rules. Because the rules are clearer, the ECJ 

can also take up a more prominent role in reviewing ECB emergency decisions.  
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The major worry that a proposal along these lines faces is that a detailed authorization 

clause will not adequately anticipate emergencies.37 In the design of a constitution, it is 

possible to anticipate some states of emergency, such as a military threat, because they have 

happened in similar ways in the past. It is known that they call for the use of particular means 

(military force) to achieve a well-defined end (ward of the foreign threat). Not all states of 

emergency are of this kind and, in fact, it is the unanticipated emergencies for which 

emergency powers are most needed. Financial state of emergencies such as financial and 

sovereign debt crises will often be of this kind. 

A crisis need not be unforeseeable to preclude dealing effectively with it through an 

authorization clause. In talking of unanticipated emergencies, I want to avoid claiming that 

emergencies are unforeseeable as Carl Schmitt sometimes suggests (e.g. 2005, 5-7). To claim 

that an emergency is unforeseeable implies that there are pervasive epistemic barriers to 

knowing that an emergency of that kind can occur. I think this is rarely the case. In fact, 

focusing on the Eurozone crisis, several authors who point to the risks of a sovereign debt 

crisis in the context of EMU, even if I found no one who invokes the Bank-Sovereign Doom 

Loop.38 In this sense, previous crises were not in any strict sense unforeseeable.  

Rather, the issue is that the legislative process cannot be assumed to adequately 

anticipate these crises. If a crisis is not adequately anticipated in drafting the rules and goals 

with which the legislature seeks to constrain emergency powers, this may hinder their 

exercise in a crisis. Having already failed to foresee the Bank-Sovereign doom loop in the 

                                                      
37 For a recent detailed articulation of this worry for the general case of a state of emergency, see Gros 

& Aolain (2006, 17-109). 

38 Jonung & Drea (2010) show that scepticism about the Euro was a widely held view amongst US 

economists in the 90s. See Parquez (1999) for a detailed account of the structural weaknesses of the 

Euro. 
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drafting of the Maastricht provision, it would be unwise for the European Council to assume 

future emergencies could be adequately anticipated. 

A legal article that would effectively constrain the operations of the ECB in a state of 

emergency would in at least some cases also undermine its ability to deal effectively with 

those circumstances. Thus, a revision of the mandate would either merely sanction the current 

arbitrary powers of the ECB or unduly constrain its ability to act in the face of a financial 

state of emergency.  

I conclude that regulating the ECB’s powers with revisions to its legal mandate is 

unpromising. I will now turn to proposals that introduce checks and balances in the 

constitutional procedure for the exercise of emergency powers.  

 

3.2 Extended justiciability 

A long tradition of legal thought on emergency powers assigns a crucial role to the legislature 

for placing checks and balances on the executive in a state of emergency. Following Albert 

Venn Dicey, these authors argue that emergency powers should be evaluated as subject to the 

rule of law just like other executive decisions.39  

 Two recent exponents of this view are Rosa Lastra and Charles Goodhart.40 

Lastra and Goodhart also recognizes that judges have, in practice, been very reluctant to 

scrutinize executive decisions. As was the case for OMT, judges tend to evaluate the actions 

of the executive in terms of their positive legal legitimacy, but not in terms of any more 

substantive moral criteria. One reason for this was clearly stated in the OMT ruling: Judges 

feel that they lack the experience and technical expertise to evaluate monetary policy 

                                                      
39 See supra note 2. 

40 Goodhart and Lastra (2018) 
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decisions. As a consequence, they currently provide limited checks and balances to executive 

decision in a state of emergency. Goodhart and Lastra, therefore, suggest the creation of a 

specialised court with judges who are knowledgeable about financial and monetary topics. 

Another exponent of the general idea of more extensive judicial review is David 

Dyzenhaus.41 Dyzenhaus also recognizes that judges have historically been reluctant to take 

such a role.42 His diagnosis of the problem is not that judges recognize their lack of expertise 

but have a mistaken view of the function of the law. By giving up their narrow focus on 

positive law, so Dyzenhaus, judges can make an important contribution to upholding the rule 

of law in a state of emergency. Applied to the case of the ECB, his argument also requires a 

more extensive role for judicial review by the European Court of Justice. For example, the 

ECJ would apply a more thorough proportionality test regarding the appropriateness of the 

instruments used to deal with the emergency situation. This proposal would be in line with 

the statement of the German Federal Constitutional Court that lack democratic legitimacy 

should “give rise to restrictive interpretation and to particularly strict judicial review of the 

mandate of the European Central Bank.”43  

There are a number of reasons why a constitutional court is not the right institution to 

place checks and balances on the emergency powers of the ECB. For one, historical 

experiences with courts should make us pessimistic about the ability and willingness of 

normal judges to provide a counterweight to executive power.44 Dyzenhaus addresses this 

problem by rejecting a doctrine of legal positivism that he takes to inform such reluctance, 

but that is an answer on the level of theory. It is not clear what sort of cultural and 

                                                      
41 Dyzenhaus (2005; 2006). 

42 Dyzenhaus 2006, 16. 

43 BvR 2728/13, 187. 

44 For more recent versions of arguments along these lines see Posner & Vermeule (2011).  
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professional changes would be required to create a more activist judiciary. Moreover, even if 

the ECJ judges, who are not always shy of activism, would be willing to do this, it not clear 

that the ECJ is the right institution for the role. The political issues involved in setting 

monetary policy are not primarily legal and it is therefore not part of legal expertise to 

adjudicate them.  

Goodhart and Lastra recognize these limitations and therefore propose the creation of 

an entirely new legal accountability mechanism. Given the issues that were raised, this would 

certainly contribute to reducing arbitrariness and add checks and balances to the procedure 

for making monetary policy. But the proposal will not address all the current problems. First, 

for review to be properly judicial, the legal criteria by which central bank operations would 

need to be evaluated needed to be spelled out in more detail. The ECB mandate is currently 

so broad as to allow a very wide range of operations to fall within its legal remit. But 

narrowing down what operations are permissible in a crisis return the Schmittian spectre of 

inadequate anticipation. If, in contrast, the judicial review would involve considerable 

interpretation of the mandate on the side of the ECJ, there is a threat of arbitrariness. The 

letter of the law provides no answer and it is down to the whims of the judge what the central 

bank is or is not permitted to do. Second, because the ECJ is itself an unelected institution, 

judicial review applied to the existing mandate would not solve the issue of democratic 

legitimacy. Finally, there is the worry that a judiciary only provides an ex post review of the 

exercise of power. If it turns out that emergency powers were used in an unlawful way this 

would be long after the facts. Moreover, the pervasive nature of the consequences of 

monetary policy make it very unlikely that any form of restitution could take place. Ex post 

review, therefore, does not do enough to address the current lack of checks and balances in 

the decision on the state of emergency and the definition of powers available to the ECB in 

these circumstances.  
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I conclude that, even if more extensive judicial scrutiny would be an improvement 

over the status quo, this proposal does not adequately address the problems of democratic 

legitimacy and arbitrariness. 

 

3.3 Legislative approval and/or legislative powers 

I now turn to two options for introducing democratic checks and balances on the ECB’s 

emergency powers.  

The most democratic procedure on the EU level is that of the ordinary legislative 

procedure. The legislative procedure requires approval of both the European Parliament (as 

the direct representative of the European citizens) and the Council of Ministers (composed of 

members of the elected national governments). Although the independence granted to the 

ECB by article 130 TFEU precludes that this procedure has any authority over the ECB, it is 

possible to amend them so as to make some competences conditional on legislative approval.  

Consider first the option of revising the ECB mandate so that the epistemic decision 

over what constitutes a state of emergency is made through the ordinary legislative 

procedure. The EU legislature would call the state of emergency that triggers the emergency 

powers and have a role in deciding the period over which it remains in place, either through 

defining features or setting a particular time span. Only when the emergency powers article 

has been triggered can the ECB move away from its narrow mandate for monetary policy 

operations. It is left to the ECB to decide what the state of emergency requires, so that it 

retains the power-exercising role in the state of emergency. In this sense, the ECB retains 

operational independence in dealing with the crisis, but it cannot by itself decide when to 

exercise its emergency powers. Francesco Papadia and Tuomas Välimäki, for example, argue 

that during a financial state of emergency, central banks should return to parliament to ask it 
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for premission to prioritize financial stability over price stability.45 This proposal is modest in 

that it still leaves the central bank with considerable independence in deciding how to deal 

with the crisis. Following this proposal, the OMT programme would have been decided by 

the ECB, but only after the European legislature had decided that the Eurozone crisis required 

it to move beyond its narrow mandate. I call this proposal “legislative approval”.A second 

option is to devise a procedure in which the ECB itself calls the state of emergency, but 

where the exercise of power is in part delegated to the EU legislature. On such a proposal, 

after the ECB calls the state of emergency, the EU legislature issues regulations for the ECB 

to execute. This proposal would involve a more substantial limitation to central bank 

independence in that the ECB would lose some of its operational independence during a 

crisis.46 To compel central banks to make use of this legislative route, existing mandates 

would need to place much more strict limits on the powers that are available to central banks 

in normal times. Following this proposal, it would have been up to the ECB to decide that the 

Eurozone crisis constituted a state of emergency. It would have been up to the EU legislature 

to propose something like the OMT programme. I call this proposal “legislative power”. 

These democratic proposals address the shortcoming of revision of the mandate and 

expanded justiciability. First, the procedure provides robust checks and balances on the 

exercise of emergency powers. Because the epistemic and the power-exercising role are no 

longer shared by the same political agent, emergency powers are no longer entirely at the 

discretion of one agent. The exercise of these powers is conditional on permission from the 

political agent in the epistemic role. Moreover, that agent can revoke the state of emergency 

                                                      
45 Papadia & Välimäki 2018 

46 Balls et al (2016) propose that a committee chaired by the government takes control of the central 

bank during a crisis. They also point out that in Japan, the government can instruct the Bank of Japan 

to provide emergency loans, although its independence allows it to ignore that instruction. 
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so as to undo the expansion of competences. In this sense, there are political agents who can 

effectively sanction and prohibit the use of emergency powers.  

Second, the procedure has more obvious democratic elements. My proposal does not 

address the deeper democratic deficit of the EU. It does provide for the most extensive 

democratic accountability available within an EU context. Although the exercise of 

emergency powers remains to some extent an executive affair, the European Parliament and 

the ministers of the member states are authorized by citizens to act and are accountable for 

their actions to their electorate. Introduction of democratic political agents in the procedure 

thereby creates a further level of checks and balances on emergency powers.  

Finally, these proposals leave considerable flexibility to the officials that exercise the 

emergency powers. In both proposals, the decision how to deal with the emergency is not 

bound by existing statutes that limit permissible instruments. The exercise of emergency 

power is also undivided in that, in the proposal for legislative power, it is either entirely up to 

the EU legislature or, in the case of legislative approval, up to the ECB to decide how to deal 

with an emergency. These proposals thus have the potential to adequately deal with 

Schmittian objections. This is not to rule out circumstances in which the very existence of 

checks and balances leads to gridlock in the political system. Still, the discretion available to 

political agents must in principle be adequate to deal with the emergency. In this regard, the 

power of the executive has not been reduced.  

I conclude that extending the role of the European legislature in the emergency 

powers procedure is the most promising way to ensure democratic legitimacy and non-

arbitrary exercise of power. It also secures the flexibility needed for adequately dealing with 

a financial state of emergency.  
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4. Conclusion 

In times of emergency, its mandate gives the ECB powers to do, quite literally, whatever it 

takes. The disclaimer that the ECB will act within its mandate has limited weight as almost 

any measure that addresses a financial crisis can be construed as falling within thatmandate. I 

have argued that the exercise of these emergency powers currently lacks an adequate 

democratic mandate. The status quo also allows for an arbitrary use of emergency powers in 

that the legal framework allows the ECB to act pretty much as it sees fit. Crucial checks and 

balances are absent. To address the objections that I have raised, a future revision of the 

European treaties must introduce more extensive legislative checks and balances on the 

ECB’s emergency powers.  
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